1
European Integration Studies, Miskolc, Volume 3. Number 1. (2004) pp. 25-44

44
Péter Miskolczi-Bodnár

2
Definition of Comparative Advertising


DEFINITION OF COMPARATIVE ADVERTISING

Péter Miskolczi-Bodnár
Professor of Law, Director of Institute of Civil Law

Head of Commercial Law Department, University of Miskolc

3515 Miskolc-Egyetemváros, Hungary

jogdrmbp@uni-miskolc.hu

Field of research: commercial law

Abstract: This study divided into three parts. First chapter tries to show the economic function of the comparative advertising, its risks, interests to be protected and the main features of its regulation. The second part is about the definition of comparative advertising.  A new draft directive is analysed in the third chapter as a possible solution to create two kinds of comparative advertising. In the summary the author tries to shortly assuming main ideas of the study and gives some remarks and critics.
I. Comparative advertising in general

Before analysing the definition of comparative advertising useful to show the comparative advertising in general.

Comparative advertising, as a special form of advertising, is a sales promotion device that compares the products or services of one undertaking with those of another, or with those of other competitors. All comparative advertising is designed to highlight the advantages of the goods or services offered by the advertiser as compared to those of a competitor. In order to achieve this objective, the message of the advertisement must necessarily underline the differences between the goods or services compared by describing their main characteristics. The comparison made by the advertiser will necessarily flow from such a description. 

1. Function of comparative advertising

Comparative advertising should enable advertisers to objectively demonstrate the merits of their products. Comparative advertising improves the quality of information available to consumers enabling them to make well-founded and more informed decisions relating to the choice between competing products/services by demonstrating the merits of various comparable products. Based on this information, consumers may make informed and therefore efficient choices. (These statements are true only if the comparative advertising is objective.)

Comparative advertising which aims to objectively and truthfully inform the consumer promotes the transparency of the market. Market transparency is also deemed to benefit the public interest as the functioning of competition is improved resulting in keeping down prices and improving products. Comparative advertising can stimulate competition between suppliers of goods and services to the consumer's advantage. 

2. Risks of comparative advertising

Comparisons between goods and services of different undertakings carry with them some significant risks. There is a danger that once undertakings address the merits and inadequacies of competing goods or services, they may be tempted to denigrate them or derive unfair advantages from such inaccurate comparisons. Just like traditional forms of advertising, comparative advertising seeks to both assist the development of the undertaking concerned and to inform consumers. Although both forms of advertising seek to attract customers, in case of comparative advertising, commercial relationships may be exposed to the constant threat of unfair practices.

3. Interests

3.1. Affected interests
Comparative advertising affects the interests of consumers as well as the interests of competitors, interests of proprietary rightholders and, in this way, those of the general public. 

Possible harm of interests of consumers and interests of competitors is obvious, but there is a need to show the role of proprietary rightholders. Proprietary rightholders have a trade mark or a trade name. This trade mark or trade name is used by advertiser in comparative advertising. In order to make comparative advertising more effective, it is useful for the advertiser to identify the goods or services of a competitor, making reference to a trade mark
 or trade name (hereinafter together trade mark) of the proprietor. However, the holder of a trademark has the exclusive right to use it to identify the products or services for which the trademark is registered, and to dispose thereof. The scope of the exclusive rights conferred by trademark protection covers the right to use the trademark for advertising purposes.

Proprietary rightholders are in a lot of cases same persons as competitors, but they create a smaller group of persons inside competitors. Sometimes proprietary rightholders are different persons than competitors, their product or service is not a competitive one to advertiser’s product or service.

3.2. Interests to be protected

The interests to be protected by the law are the following:

the protection of competitors;

the protection of proprietary rightholders;  

the protection of consumers; and 

the protection of the general public interest in undistorted competition.

(i) Due to the special characteristics of comparative advertising, namely the direct or indirect reference in the advertising to identifiable competitors, it is important to protect the interests of such competitors as well in order to prevent disparagement, or taking of unfair advantage of the competitor's reputation. This consideration justifies the application of the general rules on unfair competition very thoroughly and – where necessary – the application of special conditions that comparative advertising should comply with in order to ensure that unfair use of the competitor’s reputation and disparagements of competitors be prevented.

(ii) As far as the proprietary rightholders are concerned the cases are related to the use of well-know trademarks or trademarks enjoying good reputation. Obviously, the affected trademark must have a reputation in the market for the products or services provided. This reputation can economically be exploited. Trademark owners must have enjoy a wider scope of protection against taking unfair advantage of the reputation. In these cases, consumers may more easily associate the products compared by the advertiser with the trademark of the trademark owner. There are some main types of examples:

· In a ’classical’ comparative advertising the advertiser compares its product or service to competitor’s one, using its trademark during the comparison. The aim of competitor is to evidence that its product or service is better than the competitor’s one. In my opinion there is a significant difference between correct and incorrect comparison. 

A falls statement affects the interests of consumer as well as the interests of competitor (as a potential market looser) and interests of proprietary rightholder (because the value of its trade mark can be reduced). Competitor and proprietary rightholder in this case is the same person. The falls comparison coses two types of harms to the same person: to the competitor (as a potential market looser) and to proprietary rightholder (because the value of its trade mark can be reduced).

Even a true statement can be considered as illegal to a proprietary rightholder. In this second case the comparative advertising does not affect the competitor’s goodwill, but the frequently using of its trade mark can be stated as unfair. Even correct and objective advertising may be considered unfair when it exploits the renown of a competitor by attributing to his own product the well-known qualities of the product of the competitor. The exploitation of the reputation of a competitor is admissible when it enhances the transparency of the market and is limited in form and content to what is necessary for this purpose (principle of proportionality). Hence, a company should refrain from referring to its competitors and use their trademarks, except in case of absolute necessity. 

· The advertiser gives the impression that he is advertising for the goods of the trademark owner instead of for his own goods. 

· The use of a third party’s trademark in advertising can mislead the public about the existing relationship between the advertiser and the owner of the trademark. 

· The advertiser refers to the famous trademark or distinctive sign to take advantage of its renown and to favour its own product which it describes as being as good. The two products are not contrasted with each other (as in the first example), but described as being both as good. When the reference to others’ trademark is combined with words such as “in the style of … “, “type”, the “kind”, a risk of confusion may appear since the public does not take such words into account. With respect to the use of trademarks in comparative advertisements, it is not allowed to take unfair advantage of their reputation by way of assimilation. It was considered to contravene public policy, if the advertiser tries to show the quality of its own products by comparing them to well known other products in order to make use of their standing and reputation.
 Using trademarks unfair way in comparative advertising is parasitism, i.e. the exploitation of others’ reputation. So-called "parasite" advertising takes advantage without restraint of the good reputation of a competing or non-competing product. 

(iii) Potential misleading nature of the comparative advertising is the main danger for consumers. Pursuant to Article 2 (2) of Directive 450/84, an advertisement is misleading if ‘in any way, including its representation, it deceives or is likely to deceive the persons to whom it is addressed or whom it reaches and if, by reason of its deceptive nature, it is likely to affect their economic behaviour or, for those reasons, injures or is likely to injure a competitor.’ Whether a comparative advertisement is misleading or not, depends on the understanding of the relevant
 public. The standard is an average consumer who is reasonably well-informed. A comparative advertisement would be misleading, therefore forbidden, if certain part
 of the relevant public – consisted reasonably well-informed consumers – would be mislead. Price comparisons are especially dangerous. Stating alonly the cheaper price is can be misleading to the consumer, if the difference in price is due to fact that the more expensive product or service meets ore needs or has more advantages. 

A further possible danger of the comparative advertising for consumers is the confusion. A correct comparative advertisement does not create confusion between the advertiser and its competitor.

(iv) Having regard a Member State legislation it cannot be established whether in case of comparative advertisements, the protection of the general public interest in undistorted competition constitutes an independent interest to be protected or this is an aggregate result arising from the protection of consumers, competitors and rightholders. For the EC is very clear the independent importance of general public interest, namely strengthening of the internal market and limiting gaps of free movement of goods and services (see 5.1.). 
 


4. Different European attitudes

Comparative advertising as a kind of advertising has a long history, but as a legal term relatively young phenomenon. Before 1970 ‘comparative advertising was not regulated because it was regarded as insider question of competitors, and it was supposed that rules of competition law offer adequate protection’.
 Lack of specific regulation leaded to the practical prohibition. Comparison in an advertisements generally was regarded, as an illegal market practice.

The American court parctice realised first that comparative advertising is a complex, difficult activity having a lot of speciality.  While in the United States comparative advertising has been a well-recognised and acceptable form of advertising, Europe was divided in this point of view. There were a significant difference in Europe in the Seventies. The majority of European countries have been hostile to such advertising for a long time and this form of advertising was considered as a per se unfair market practice. The comparative advertising was held too risky and dangerous in most of the continental countries. This method of advertising was prohibited by the general rules of unfair competition law, without special legal norms. Imre Vörös shows the traditional Germain prohibition.
 ’The UK has a relatively liberal regime permitting comparative advertising in most cases but in many continental countries all comparative advertising, even if true, has been classed as unfair competition or automatically misleading.’
 In the United Kingdom and in Portugal the comparative advertising became legal.
 I have to add, that this liberalisation was relative, comparative advertising even in England was accepted only in certain circumstances. Articles 20-24 of the British Code of Advertising Practice
 contained detailed suggestions for comparison in advertisements. Later accepted rules of EC Directive (see 5.1.) are similar to these suggestions, so in my opinion that these, non obligatory, rules of the British Code of Advertising Practice were a kind of pattern for the European legal harmonisation work. Telling me the trough the correct comparison even in UK was not absolutely free. The English Trade Marks Act (1938) prevented much comparative advertising not allowing competitors to use registered trade marks without the consent of the right owner.
 Even ’the criteria in Member States where comparative advertising is permitted differs in several ways’.

A kind of convergence started in the late Seventies’ in UK and continued in Germany in the Eighties’. 

In the English court praxis have arrived cases when a comparative advertising created a ‘passing-off’. Falls statement that the advertiser’s movie is based on somebody else’s successful novel was accepted as a passing-off by the court.
 In 1979 a new tort was created. The tort of unfair competition in certain cases covered even the comparative advertising. Seller’s falls statement about that its products are better than its competitor's products harms the competitors goodwill.

In the Germain Law the price-comparing became legal in 1988, except it is contrary to the business fairness.

Presented examples on convergence do not effect the fact that Europe was divided in the point of view of acceptance on comparative advertising. This situation closed a lot of problems.
 So the EC legislation (see it in 5.) was a great step forward.
5. EC regulation on comparative advertising

5.1. Legality of comparative advertising

Comparative advertising is considered by the European Union as a legitimate means of informing consumers of the advantage of the product or service compared with that of a competitor. The EC accepted the comparative advertising both by the legislation both by the court practice. 

(i) The reform is achieved by amending the Directive 84/450/EEC concerning misleading advertising
 so as to include comparative advertising (hereinafter: the "Directive").
European Parliament and of the Council adopted an amending Directive
 (hereinafter: the "Directive 97/55") in 1997.

In my opinion there were three reasons to accept the comparative advertising by the European legislation.

First - more theoretic – base for the legalisation this kind of advertising was a constitutional one: the freedom of speech. In business, the constitutional (fundamental) principle regarding freedom of speech is inextricably intertwined with the freedom of advertising.

Second reason was to ensure free movement of advertisements as a service. 

Third – more practical – basis was threngtening the insider market. Advertising is a typical cross-boarder activity. Different national attitudes: the acceptance or non-acceptance of comparative advertising in the various national laws, may constitute an obstacle to the free movement of goods and services and create distortions vis-à-vis of competition.

Fourth reason was threngtening the competition in insider market. True and not misleading comparative advertising is a useful instrument for acquisition of market at competitors’ costs. This competition-related reason became more powerful in decisions the European Court of Justice (ECJ).

Acceptation the comparative advertising looks like contrary to the consumer protection. The European Parliament and the Council defined a lot of requirements to protect consumers (see 5.2.). 

(ii) The European Court of Justice (ECJ) and the Court of First Instance have interpreted the meaning of certain provisions of the Directive in three cases.
 These decisions have great importance in clear understanding of requirements (see 5.2.) for legal comparative advertising.
 The Piping case
 in my opinion helps to understand the real place of comparative advertising. The European Court of Justice held that ‘the Directive carried out an exhaustive harmonisation of the conditions under which comparative advertising in Member States might be lawful. Such a harmonisation implies by its nature that the lawfulness of comparative advertising throughout the Community is to be assessed solely by the criteria laid down by the Community legislation. Therefore, stricter national provisions on the protection against misleading advertising cannot be applied to comparative advertising with regard to the form and content of the comparison.’ This Decision clearly shows that the EC comparative advertising legislation is mainly belong to the internal market. In my opinion threngthening of the free movement of goods and services was much more important for the European Parliament and the Council, than the consumer protection. Consumer protection legislation is a minimum harmonisation. Member States has right to adapt stricter rules, they can provide a higher level protection for consumers, than the European Directives. Member Stets have no similar right connected to the comparative advertising.
 This is the main evidence that legislation on comparative advertising is not a part of consumer protection. These topics are connected, but comparative advertising is larger than protection of consumers against misleading advertising. There are other protecting interests (as you could have seen in 3.) too, and legal methods are different.  
5.2. Legal requirements

5.2.1. Regulation on misleading advertising

Comparative advertising should comply with restrictions applicable to all advertisements: that is, it shall not cause confusion, mislead, or discredit a competitor.
 Due to the special nature of comparative advertising, however, certain additional requirements should be applied to this type of advertising (see 5.2.2.)

5.2.2. Additional rules for comparative advertising

Comparative advertising is a legitimate means of informing consumers of the advantage of the product or service compared with that of a competitor. In order to guarantee that it fulfils this objective, comparative advertising must be used in a fair manner. It is important to establish special criteria for objective comparisons and rules with regard to the possibility to compare products and services. 

There are positive requirements (i.e., the objective comparison of material, relevant and verifiable features of the goods) and negative requirements (i.e., not to be misleading, not causing confusion, not discrediting the competitor) which comparative advertising should comply with.

6. Equivalent requirements in Member States

6.1. Legality of comparative advertising

All the EU countries have implemented the Directive in their legal systems. Comparative advertising is generally permitted, however, subject to certain circumstances set forth in the national law.

6.2. Legal requirements

In the continental European countries
 the rules on comparative advertising are based on statutory law, although the interpretation of such rules have been developed by the court practice, in certain countries by arbitration. In addition to statutory rules, there are professional codes and industry self‑regulation rules relating to comparative advertising. 

6.2.1. Requirements developed by statutory law

The admissibility of comparative advertising will be examined in the light of the criteria set forth in the Directive. Recital (11) of the Directive provides that the above listed conditions for comparative advertising should be cumulative and should be respected in their entirety. Further, the ECJ held that the Directive carried out an exhaustive harmonisation of the conditions under which comparative advertising in Member States might be lawful. Therefore, stricter national provisions on the protection against misleading advertising cannot be applied to comparative advertising with regard to the form and content of the comparison.

National legislation’s have no right to develop additional criteria for the admissibility of the comparative advertising comparing the Directive. However, there are certain further criteria applicable with respect to certain goods and/or services or set forth in professional codes and/or industry self regulation rules relating to comparative advertising.
6.2.2. Provisions in professional codes of conducts and/or industry self‑regulation 

In some
 countries, in certain fields of business or industry (pharmaceutical industry, consumer credit), the legislators enacted special rules on the admissibility of comparative advertising.
 Special rules applicable to comparative advertising in certain fields of business (i.e., media, the toys industry, investment banking, pension funds, pharmaceuticals, professional services, and within lawyers), in addition to the general rules on advertising restrictions, can be found in self‑regulatory code of conducts.
 

Legal or illegal nature of these rules must be decided on the base of partly Directive, partly other European norms.

(i) Article 7 (5) of the Directive provides that nothing in this Directive shall prevent Member States from, in compliance with the provisions of the Treaty, maintaining or introducing bans or limitations on the use of comparisons in the advertising of professional services, whether imposed directly or by a body or organisation responsible, under the law of the Member States, for regulating the exercise of a professional activity.

(ii) With respect to the requirement of "in compliance with the provisions of the Treaty", in Case Institute of Professional Representatives before the European Patent Office v Commission of the European Communities
, the Court of First Instance of the European Communities held that the provisions of the code of conduct by prohibiting advertising comparing professional representatives, constitute restrictions of competition for the purposes of Article 81 EC, thus, Article 7 (5) of the Directive does not exempt in itself such rules from the provisions of the Treaty.

7. Hungarian regulation

There is no place to analyse the Hungarian regulatory history of comparative advertising, but I have to mention that this topic had high level regulation in Unfair Competition Act in 1984.  At that time this method was forbidden in the most continental countries and EC only planned to regulate this problem (Directive was created only 13 years later).
 

Today, similarly to other Member Stets’ solutions, comparative advertising is generally permitted, however, subject to certain circumstances set forth in the national law. Construction of the regulatory work is also very close to the Western-European patterns.

(i) The rules on comparative advertising are defined by statutory law, in specific rules, in addition to the general rules on unfair competition. Main rules belong to advertising law
, but they are in strong correlation with the competition law rules
  Interests of competitors as well as those of consumers are protected by both Acts.

(ii) Case law is relatively well developed on comparative advertising. There are a lot of interesting cases in Hungarian court practice.

(iii) The present Hungarian Code of Advertisement-Ethics (2001) contains a brief rule.
 Moreover, the beer industry has a Code of Advertisement-Ethics, and the tobacco industry a Self Regulating Agreement. The self regulating rules laid down in these Codes are binding for the market participants of the given industry. They cannot be enforced, but having authority in the relevant industry, reference is made to them from time to time in decisions of the Competition Council or of the Courts.

II. 
Definition of comparative advertising
Legal literature
 is heavily concentrated to show and partly to analyse the requirements of comparative advertising, its definition looks like a second range question. This topic generally is missing from books and articles. In my opinion it is important to determine the comparative advertising firstly because only this type of comparison can be regarded as lawful in certain circumstances, secondly because in this case legal requirements mast been followed.
 

1.Legal definition of comparative advertising
This study concentrates to the European definition.
 Pursuant to Article 2a. of the Directive, ‘comparative advertising means any advertising which explicitly or by implication identifies a competitor, or goods or services offered by a competitor.’ Recital (6) of the Directive 97/55 sets forth that it is desirable to provide a broad concept of comparative advertising in order to cover all types of comparative advertising. 

1.1. Identification

1.1.1. Identification of a competitor

Comparative advertisements is not only about the advertiser, but about an other legal or natural person. It is not required to expressly mention the name of the competitor in the comparative advertising. There are several different ways to identify a competitor in a comparative advertisement or, even if the competitor's name is not mentioned. However, it must be clear that the competitor is affected by the statement; therefore, such reference must be clear and unmistakable, and must establish in any manner a link between two persons (i.e. advertiser and its competitor). 

1.1.2. Identification of goods or services offered by a competitor

Comparative advertisements is not only about the advertiser products, but about goods or services offered by a competitor. Similarly to the identification of a competitor in this case comparative advertisements must establish in any manner a link between the goods or services of the advertiser and the goods or services of one or more competitors. 

1.2.  Methods of identifying the competitor or its product

There are several different ways to identify a competitor or its product in a comparative advertisement. Such reference can be made directly or indirectly. ‘Attempts to limit comparative advertising to only explicit advertising were ultimately rejected.’

Any reference made to the competitor or its goods or services, explicitly or implicitly, is considered to be comparative advertising. 

It does not make any difference whether the comparison is direct or indirect. Obviously, in cases of indirect comparison, it may be easier to prove that the advertising does not constitute comparative advertising, since the implied reference to a competitor, or to his goods, services must be clear enough for a standard (well-informed) consumer and there is more room for interpretation for the courts in such types of cases. Thus, the understanding of the respective target group of the advertising shall be taken into consideration.

1.2.1. Direct identification

A competitor is recognisable directly if it is in particular mentioned in the comparison or figuratively represented.
 

1.2.1. Indirect identification

To be covered by the scope of the definition, it is also sufficient, if the competitor can be recognised indirectly. Reference can be made even indirectly, by implication or insinuation. The ECJ held that in order for there to be comparative advertising within the meaning of Article 2a. of Directive, it is sufficient for a representation to be made in any form which refers, even by implication, to a competitor or to the goods or services which he offers.

Indirect identification can be recognised on the basis of: 

(i) reference to the advertisement of the competitor, 

(ii) reference to business circumstances of the competitor, 

(iii) direct or indirect group designations, or 

(iv) situation on the relevant market. (Lastly mentioned method is heavily argued, see 2.6.) In certain Member States
 an advertisement claiming superiority was deemed to include a reference to identifiable competitor(s), as the number of the advertiser’s competitors on the relevant market was very small and could easily be managed.

2. Comparison

As this study mentioned earlier the most classical types of comparative advertising, when comparison of the advertiser and its competitors, or comparison of their products is the main element of the advertising activity. Also clear that some comparisons can not be regarded as comparative advertisements. The definition of comparative advertising clearly does not include comparisons of an advertiser’s own products. For example an advertiser promotes a dishwasher detergent by using the phrase “one hundred per cent more washing power”. This phrase means that new material is two times effective, than advertiser’s earlier product. The mentioned advertisements compares advertiser’s own products from quality point of view. Price comparisons are also frequently used. Advertisements states that the actual price of advertiser’s product is smaller than the earlier price was.
 This comparison does not refer to an identifiable competitor or its product. This type of comparison is outside the definition of comparative advertising. These special kinds of – quality or price – comparisons are regulated by advertising related rules of the unfair competition law, which means that they were allowed if they were not misleading. 

As one can recognise there are clear cases, when relatively easy to decide whether a comparison can or can not be regarded as comparative advertisements. However new types of comparison have arise, and borders sometimes are less clear. 

2.1. ‘Abstract’ comparison

The so called ‘abstract’ comparison does not refer to an identifiable competitor or product. 

Without - explicit or implicit - identification of the competitor or its goods or services, in a case of abstract comparison there is no possibility to speak about comparative advertising. 

2.2. System comparison

The so called ‘system comparison’ aims at demonstrating the merits of different means of distribution, production, application or functioning of products or services (for example, the comparison between the system “tampon” versus the system “sanitary towel”). 

Without - explicit or implicit - identification of the competitor or its goods or services, in a case of system comparison there is no possibility to speak about comparative advertising.
 

2.3. ‘Plural’ advertisements
This situation is opposite than cases in ‘abstract’ or system comparison. In this case we can find identified persons and/or products. The problem is that there are more than one person as competitors and/or more than one product as competitors’ goods or services. This is in my terminology the ‘plural’ advertisements.  Have not decided yet whether a comparison with non one competitor, but more competitors can be qualified as a comparative advertising.
 An advertisements can establish a link between the advertiser and more competitor, or goods or services offered by the advertiser and more competitor. Question weather this ‘plural’ advertisements belongs to the comparative advertising or this is something else. 

We can find two – different – answers: one derived from the text of the definition and one from the aim of European legislator.

Pursuant to Article 2a. of the Directive, ‘comparative advertising means any advertising which explicitly or by implication identifies a competitor, or goods or services offered by a competitor.’ The text mentions only one competitor (directly or through its goods or services). Having regard only the text, the answer: the ‘plural’ advertisements can not be qualified as a comparative advertising. What does it men? Requirements for comparative advertising are irrelevant for ‘plural’ advertisements. In my opinion this is a bad result.   

Having regard the function of the EC regulation I would prefer an other answered: the ‘plural’ advertisements belongs to the comparative advertising. Add to the aim of the regulation, the strengthen of the insider market (as you have seen in I. 3.), we can mention Recital (6) of the Directive 97/55 sets forth that it is desirable to provide a broad concept of comparative advertising in order to cover all types of comparative advertising. 

The larger interpretation looks like – in my opinion – correct, and more useful, than the narrower. Consequence of this larger interpretation, that advertiser has to follow requirements for comparative advertising regulated in national laws on the base of Directive 97/55. In other case comparison is not permissible.

2.4. Non-commercial comparison

Comparative advertising is a market behaviour. Necessity of its special regulation, as you have seen in 5.1., based on market-related reasons. In the practice exist comparisons without commercial purposes. (Best examples see in 2.5.) Only the comparison made for commercial purposes falls under the scope of comparative advertising. Consequently, comparisons (tests) made by third parties (i.e., consumer organisations) to provide information to the public does not constitute a comparative advertisement provided it does not promote any goods or services.

2.5. Comparison made by third parties
Comparisons can be divided (i) comparisons made by competitors and (ii) comparison tests prepared by third parties who are not competitors. In many countries, product testing is done by consumer organisations and/or private or public institutions like the press, television and other media. It shall be examined as to whether the results of their testing may be used in advertising.

2.5.1 Test comparisons 

It is generally permitted in Member States to carry out test comparisons and to publish the results. There are no legal restrictions on third parties carrying out test comparisons on products. Similarly, there are no restrictions on publishing correct
 test results. 

In my opinion test comparisons can not be regarded as comparative advertising.
 Only the comparison made for commercial purposes falls under the scope of comparative advertising. Organisations (which are not related to the advertiser or a competitor) preparing tests usually do not act intentionally with the objective to promote the sales and business of an undertaking.
 

2.5.2 The use of test result in comparative advertising

Results of test comparisons can be used during advertising activity. Generally permitted to make reference to test results in comparative advertising.
 For the use of the test in the advertising, in the majority of the countries, it is generally required to obtain the consent of the person/organisation who carried out the test.

If the advertiser refers to such comparative test, he shall be held liable for complying with the rules of comparative advertising.

2.6. Advertisements claiming superiority

2.6.1. Theoretical approach

Certain advertisements claim the superiority or uniqueness of the product, like "the best" and use of other superlatives. ‘Including implicit comparison may well pose problems for advertisers using general statements such “better than all the rest” etc. Famous slogans such as “nothing acts faster than Anadin” may well have to be used with more discretion.’

What are legal consequences of this advertising? Two opinions are possible:

(i) This kind of behaviour involves - without indicating any specific competitor - per se a comparison with all other products of the same nature available on the market.

(ii) This kind of behaviour does not involve a comparison.

It can be concluded that the admissibility of advertisements claiming superiority can be subject either to specific rules on comparative advertising (i) or to general rules, i.e., prohibition of misleading (ii). 

2.6.2. Comparative approach

There is certain divergence among the jurisdictions of Member States as to whether advertisements claiming superiority or uniqueness of the product fall under the scope of comparative advertising, or such advertisements are subject to general rules, i.e., the prohibition of misleading advertising.

(i) In the UK, such advertisements constitute a form of comparative advertising. In the Netherlands such advertisements may constitute a form of comparative advertising if the public will interpret the advertisement as a reference to one or more specific competitors rather than every other competitor in the market. In Italy, using superlatives in the advertising is considered as a kind of indirect comparison with all market participants in the specific field of goods/services.

(ii) In contrast, in other countries (Austria, Belgium, France, Germany, Hungary, Spain) advertisements claiming superiority or uniqueness of the product - which do not include a reference to an identifiable competitor - are considered to be outside the definition of comparative advertising, and they are subject to general rules.
 However I have to add, that in Austria, an advertisement claiming superiority was deemed to include a reference to identifiable competitor(s), as the number of the advertiser’s competitors on the relevant market was very small and could easily be managed. Further, if an undertaking has a dominant position in the market, Belgian jurisprudence considers the comparative advertising as a comparison with such dominant undertaking.

2.6.3. My own understanding

In my opinion the situation is not so difficult as one can suppose at first sight. The difference is not larger than some legislation states that even such advertisements identifies the competitors, others states that identification is not automatical. It is clear, that identification, if we can speak about identification, happens in indirect way. As you can see the second solution (Austria, Belgium), differs from the first one (UK, the Nederlands), because the qualification is not automatic. They can imagine easier that advertisements claim the superiority or uniqueness of the product does not contains identification.

It seems to be desirable to apply the specific rules on comparative advertising if it can be identified with which competitor the comparison is made and such specific competitor can be regarded as the injured party.

On this base I suggest following the main rule in Divination given by the Directive. Identification of competitors or its product is important element of comparative advertising. In my opinion it not possible to decide generally whether advertisements claim the superiority or uniqueness of the product is qualified as a comparative advertising or not. Case by case have to control whether the questioned advertising contains identification or not. As far as interpretation of identification court practices of Member States are fare from each other.

2.7. Comparative advertising without comparison
In order for there to be comparative advertising within the meaning of Article 2a. of Directive, it is sufficient for a representation to be made in any form which refers, even by implication, to a competitor or to the goods or services which he offers. Therefore, if the competing products are merely referred to within the advertising, it in itself constitutes an instance of comparative advertising and it is irrelevant whether an actual comparison is made between the goods and services offered by the advertiser and those of a competitor.

In my opinion the name ’comparative advertising’ has some misleading nature. There are two kinds of interpretation of the comparative advertising: a narrower and a larger one. 

(i) The narrower interpretation of this term is based on a real comparison. Historically this type of interpretation is older. Its original version covered comparison between only products. Even in a book, which was published in 1993, we can meet with such a narrower meaning: ‘For instance, until recently the Austrian courts ruled invalid all form of comparative advertising (that is advertising which states that the advertised product is better  than another named product)(36 p)…Comparative advertising (whereby one product is compared favourably to another named product) general is illegal in Germany (97 p) …Comparative advertising (stating that the advertised brand is better than other named products) was banned for several years in Austria until the European Court of Human Rights ruled that commercial speech is entitled to some protection (287 p).’
 Similarly in Hungarian legal literature Katalin Mezey states that ‘the central idea of comparative advertising is that quality or other important feature of a product or service is compared with an other product by way of identification of the other product or firm.’
 I am not sure whether this ‘closely interpreted narrower’ definition covers or not services and comparison between competitors. Nowadays looks like clear, that it is comparative advertising, if two competitors, two products and/or two services are compared by the advertisements. Perhaps the original version of definition can be interpreted analogous way, or the definition has changed, its scope of application became a bit larger.

(ii) The wider interpretation of the term ’comparative advertising’ covers other – not comparative – behaviours, too. This is something brand new. I am sure that is more than interpretation question. This result, such a wide interpretation can not be reached by way of interpretation. There is a new definition which was created by the Directive. 

2.8. Conclusions on definition

There are several kinds of “comparisons” that are deemed outside the definition of comparative advertising, and at the same time there are comparative advertising without comparisons. Boarders are not clear enough. There is a real danger that court practices interpret different ways these boarders in Member States. This risk is against insider market concept. It would be useful to draw borderlines by a new Directive.

My feeling is, that there is a divergence between the definition of comparative advertising and its criteria. Some requirements are very clear way related to traditional comparisons, some other criteria’s scope of application is border: covers not only comparisons. Would be useful to thinking on it.   

3. Hungarian interpretation of the phrase ’comparative advertising’

3.1. Definition

The definition /Sec. 2 o of the Act/ on comparative advertising, though not a literal translation, is in conformity with the definition in Art. 3 (a) of the Directive, namely: “Comparative advertising: advertising that directly or indirectly allows the recognition of another enterprise which engages in the same or a similar activity as the advertiser, or of goods manufactures, sold or introduced by such other enterprise for the same or similar purpose as those featuring in the advertising.”

Though the wording of the Act is not literally identical (e.g. the terms “discredit” and “denigrate” do not figure in it) the subject matter of the quoted provisions is identical to that of the Directive.

3.1.1.  Identification

The Act does not provide a distinction on direct or indirect comparative advertisements. As a result, there is no difference between direct or indirect comparative advertisement.

3.2. Hungarian solutions on uncertain problems of comparison

3.2.1. Abstract comparison

The Hungarian legal practice makes a difference between a comparative advertisement and an advertisement containing a comparison (where no competitor can be identified).

Hungarian legal literature (scholarly opinion)
 makes a distinction between so-called polarised and unpolarized advertising on the basis of the circumstance that in the former specific competitor(s) are identifiable, while in the later the comparison generally refers to the competing products available on the market.

3.2.2. Fictious comparison

Hungarian advertising law specifies that it is forbidden to make any advertisement public, purporting or alluding a true option, that contains a comparison with a fictitious product or undertaking, with a product that is not available on the market, with a product or undertaking that cannot be clearly identified, or with a product or undertaking not of similar nature.
 Before the prohibition came into in force there were precedents of fictious comparisons in Hungarian case law. The power of a certain new washing powder was compared to cleaning capacity of so called ‘traditional’ washing powders. This method was relatively frequently used in the area of tooth-paste advertising. Today it is illegal. A possible result of the legal prohibition growing of tension between competitors, because comparison must be done with a concrete competitor or its concrete product.

3.2.4. ‘Plural’ advertising

Though even the Hungarian definition of comparative advertising mention one competitor or one competitor’s products, we can not find such opinion that comparison with more competitors or more competitors’ products is outside of the scope of comparative advertising.

3.2.5. Comparison made by third parties
Product testing is done by consumer organisations and/or private or public institutions are less frequently used in Hungary. There are no legal restrictions on third parties carrying out test comparisons on products. Similarly, there are no restrictions on publishing of these tests. This kind of activity is outside of advertising.

The results of the testing can be used in advertising. The commercial aim makes the difference between publishing tests and advertising using test results. Advertiser tries to get new markets with using results made by third parties. Comparison by a market-interested person using the objective test can be qualified as a comparative advertising.

3.2.6. Advertisements claiming superiority

Courts and the Competition Council penalized advertisings like ‘the best’
, or advertised a product as ‘No. I.’
, a service as ‘most punctual and quickest’, the price as ‘unbeatable’  or cheapest etc. until now by  referring to the general rules of misleading advertising.
 Sometimes similar behaviour is qualified as misleading comparative advertising.

Advertiser has the right (this is its obligation, too) to evidence statements of its advertisements claiming superiority. Scientific institutions are relatively frequently asked in such questions. On the base of Hungarian court practice I can state, that evidencing are most of the cases unsuccessful when advertisements used „most …” phrase.
 In the procedure HEAD & SHOULDERS
 shampoos against dandruff were compared using the terms “the best, the most effective shampoo against dandruff”. An interpretation relating to the goods was not necessary in any of the quoted cases.

III.The concept of the EU Commission’s Proposed Directive on the misleading nature of an advertisement

On June 18, 2003, the EU Commission presented a Proposal for a Directive concerning unfair business-to-consumer commercial practices in the Internal Market and amending directives 84/450/EEC, 97/7/EC and 98/27/EC (the Unfair Commercial Practices Directive)
 (hereinafter: the "Proposed Directive"). Recital (5) of this Proposed Directive indicates that it approximates the laws of the Member States on unfair commercial practices (including unfair advertising) which harm consumers' economic interests. In line with this, the Proposed Directive sets forth that it neither covers nor affects the national laws on unfair commercial practices which harm only competitors' economic interests or which relate to a transaction between traders. Further, it does not address the provisions of Directive 84/450/EEC on advertising (including comparative advertising) which is misleading to businesses, but not misleading for consumers.

Pursuant to Article 14 (4) of the Proposed Directive, Article 3a of the Directive shall be replaced by a partially new list of conditions which each instance of comparative advertisement shall comply with. The Commission’s rational for the new proposal states that, for the sake of clarity and simplicity, the Proposed Directive incorporates the misleading advertising directive’s B2C provisions (i.e., provisions dealing with advertising reaching or directed at consumers) and limits the scope of the existing Directive to business-to-business advertising (i.e., provisions dealing with advertising reaching or directed at businesses) and comparative advertising which may harm a competitor (by denigration, for example) but where there is no consumer detriment (page 8). Thus, as a result of the amendment, subsections (a) and (d) will be deleted from the Directive.

I do not agree with the concept. I would like mention three reasons.

(i) One can not separate exactly the aspects of harm to consumer and harm to competitor. Therefore, application of the Directive will difficoult in the practice.

(ii) For the purposes of the Proposed Directive, in compliance with the civil law definition in EU legislation, consumer means any natural person who, in commercial practices (covered by the Proposed Directive), is acting for purposes which are outside his trade, business or profession. In Hungary the concept of consumer in competition law is not restricted to natural persons. Therefore in Hungary we have to count with special extra problems. 

(iii) Solution of the Proposed Directive misleadingly suggests that only two kinds of interest exist, i.e. interest of consumers and interest of competitors. ’A general policy issue is whether comparative advertising should be allowed or prohibited, this involves a balancing of various interests. On the one hand, such advertising would enhance consumer knowledge, but on the other we may not wish companies to gain a free ride on the back of someone else’s success. The political balance must be struck between the interests of brand owners and the interests of the market economy.’
 In 3.2. point we showed, that the law has to protect even rightholders’ interest. They are symilarly harmed by comparative advertising as consumers. Proposed Directive forgets protecting interest of this group of persons. Perhaps European legislator thougt that the original Directive’s task to protect both competitors both rightholders. In my opinion this two kinds of interest can not be protected on the same way. Interests of righolders are closer to interest of consumers, than to interests of competitors, even that these two positions sometimes belong to one person.

Summary

This study tried to show the economic function of the comparative advertising, its risks, interests to be protected and the main features of its regulation. 

The main part was about the definition of comparative advertising. In legal literature the requirements of comparative advertising is the most important problem, the definition of comparative advertising looks like a second range question. This topic generally is missing from books and articles. In my opinion it is important to determine the comparative advertising firstly because only this type of comparison can be regarded as lawful in certain circumstances, secondly because in this case legal requirements must been followed. 

All the EU countries have implemented the Directive in their legal systems, with essentially identical requirements set forth in the Directive. As far as the definitions of the comparative advertising is concerned, the situation less homogeneous. It was the main reason to do some researches on this topic. 

In my opinion the name ’comparative advertising’ has some misleading nature. Theoretically there are two kinds of interpretation of the comparative advertising: a narrower and a larger one. The narrower interpretation of this term is based on a real comparison. Two competitors, two products and/or two services are compared by the advertisements. The larger interpretation of the term ’comparative advertising’ covers other – not comparative – behaviours, too. Identification of a person with high reputation, or a famous product, a well-known service, a registered trademark, or trade name must be qualified as a comparative advertising on the base of the definition given by the Directive. In this study I have tried to draw the attention to a change. Definition of comparative advertising has changed. This change has happened in the legislation and – partly – in the court practice, but the original definition is living in our mentality. Our first reaction on comparative advertising is the same as decades ago was. Picture of comparative advertising emerging in our ideas is a picture of comparison. It is not totally bad, because most of comparative advertisements contain comparisons. But our first idea wrong, because comparative advertising is more than comparison, in certain cases comparative advertising exists even without comparison. Even an advertising without direct comparison can be harmful if it exploits the renown of an other person or other persons. 

Definition became wider by EC legislation. A larger circle of situations accepted as comparative advertising by the court practice of Member States. Comparisons between more than two competitors or their products, using test results made by third parties in advertisements are good examples.

This process created some uncertainty. Whether abstract comparison, system comparison, fictious comparison can be or must be qualified as comparative advertising? If the answere is ‘yes’, whether legal criteria must be the same in these cases, or we need new requirements? How the advertisements claiming superiority can qualaified?

For answering these questions important to analyse difference between requirements for comparative advertising and requirement for advertising in general. 

(i) If the legal system is able to protect all of attached persons’ interests using traditional rules connected to the misleading advertising or more generally connected to unfair competition, we need not create new categories, and new rules. 

(ii) But if traditional legal tools are not efficient enough, can be usefull widening the definition of comparative advertising. In this way legal praxis gets possibility to use special tools against certain advertisers.

(iii) Legal praxis usually tries to apply existing legal tools to solve new problems. Sometimes it is impossible, new criteria, new prohibitions must be created.

This study showed a lot of examples what kind of answeres are given by EC and Member States, how they try to solve their new problems. Choosen solutions by Member States are different from each other. Existing situation is contrary to the original aim of EC. For ensuring a real inside market would be useful to find one answere, or similar solutions. Instead of this, Commission is thinking on a new, consumer-protection oriented, additional legislation. There is no real reason why has the consumer oriented legislation become stonger, than the interpretation based on the free movement of goods and services. Application of planned rules will be difficoult. Higher level uncertainty and more diffused court practice will be the result of the planned new Directive.

I hope legal answeres become clear in a certain period. We have a lot to do for this. We have to analyse how different methods are used in Member States, which solution is the most efficient. Using the so called ‘best prectice’ technic, EC is able to help Member States to introduce the most efficient method into their legislation. 
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� The function of the trademark is to individualize and distinguish products or services.


� One Austran case involved a comparative advertising campaign of a major Austrian drugstore, where several products of the drugstore’s newly established house-brand were compared with well-known competing brand products (for example, “Kodak”). The advertisements only highlighted the – substantially – lower price of the drugstore’s own products without establishing why the compared products can be seen as equal. Almost similar factual pattern relating to well-known perfumes happened even in Hungary.


� Relevant public is created by people to whom the advertisement is addressed or whom it reaches.


� Directive does not use the “certain part of the public” phrase, but Member States’ laws or court practices require more than one misleaded consumer: 10-15 % of the public in the Swiss law, or ‘a substancial proportion of the reasonable audience’ (UK).


� Some examples of confusion: consumer became uncertain to whom belongs tarde marks, whether the advertiser is a subsidiary of the other company or not and so one. 


� Pribula László: A reklámtevékenység és a reklámszerződések hazai jogi szabályozása


PhD disszertáció Debrecen 2003., kézirat 91. p


� Vörös Imre: Az európai versenyjogok kézikönyve TRIORG Kft., Budapest 1991. 28 p


� Howard Johnson: New EU directive on comparative advertising


Tolley’s Communications Law Vol 3 Number 2 1998. 66. p


� See detailed way in Vida Sándor: Az összehasonlító reklám az angol jogrendszerű országokban Külgazdaság, Jogi Melléklet 1992/10.


� The British advertising industry has a system of self-regulation which has been established under the auspices of its voluntary regulatory body, the Advertising Standars Authority (ASA). There is a British Code of Advertising Practice which is administered by the code of advertising practice committee, and the committee and the ASA deal with complaints of breaches of the code.’ Miller-Harvey-Parry: Consumer and Trading Law Oxford University Press, Oxford 1998. 533 p


� Prohibition was cancelled only in 1994. Section 10(6) Trade Marks Act 1994 now allows the use of a competitor’s trade mark provided the use is (i) in accordance with ‘honest practices in industrial and commercial matters, and (ii) not ‘without due cause taking unfair advantage of or being detrimental to the distinctive character of the trade mark’. 


� Advertising and the consumer within the European Community, EC Cnsumer Information programme


Kestrel Communications, London 1993. 21 p


� Samuelson v. Producers Distributing Co. Ltd. 48 RPC 593


� Erven Warninc Besloten Vennootschap and others v. J. Townend and Sons, Hull and others 


1972 2 All England Reports 927. Cases and the tendencies are analysed by Imre Vörös in Vörös Imre: Az európai versenyjogok kézikönyve 2. kiadás Logod Bt., Budapest 1996. 26-27 pp


� See more detailed way in Vörös Imre: Az európai versenyjogok kézikönyve 2. kiadás Logod Bt., Budapest 1996. 12 p


� ‘Numerous users of commercial communications also complain that they cannot use comparative advertising in certain Member States, and are therefore forced to redesign enterely their commecial communication campaigns in those territories. The complaints focus on Germany, Belgium, France and the Netherlands. On this, the Commission has proposed that comparative dvertising should be permitted as long as it is based on objective comparsons that are not used to denigrate the trademark or reputation of a competitor. At the level of Council, political agreement on this proposed directive was reached in November 1995.' Commercial Communication in the Internal Market – Green paper from the Commission Brussels, 08.05.1996., COM(96) 192 final.  


� OJ L250, 17, 19 September 1984.


� Following the adoption of Directive 97/55 all EU member states have introduced the comparative advertising into the national legal systems.


� Directive 97/55/EC of of 6 October 1997


� Pursuant to Article 10 of the European Convention on Human Rights (Rome, 1950), every person has the right to freedom of expression. This right shall include freedom to hold opinions and impart information and  ideas without interference by public authority. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society … for the protection of the reputation or the rights of others. (This limitation has an important role in case of comparative advertising.)


� ’Advertising is an important element of the competitive situation on any given market, since it provides a better picture of the merits of each of the operators, the quality of their services and their fees. Furthermore, when it is fair and in accordance with the appropriate rules, comparative advertising makes it possible in particular to provide more information to users and thus help them choose a professional representative int he Community as a whole whom they may approach. Consequently, a simple prohibition of comparative advertising restrict the ability of more efficient professional representatives to develop their servisec, with the consequence, inter alia, that the clientele of each professional representative is crystallised within a national market.’ (Judgement of the Court of First Instance of 28 March 2001. Institute of Professional Representatives before the European Patent Office v Commission of the European Communities, Case T – 144/99., 72-74)


� Three cases can be mentioned by the European Court of Justice (ECJ) and the Court of First Instance as interpreting – and developing in my understanding - the Directive: (i) Case C-112/99, Toshiba Europe GmbH v. Katun Germany GmbH, 25 October 2001; (ii) Case C-44/01, Pippig Augenoptik GmbH & Co. KG v. Hartlauer Handelsgesellschaft mbH, 8 April 2003, and (iii) Case T-144/99, Institute of Professional Representatives before the European Patent Office v Commission of the European Communities.


� Court decisions are not analysed in this study because they conected mainly to the requirements of the comparative advertisement, but my topic is the definition of the comparative advertising.


� Case C-44/01


� General rules for unfair competition does not provide sufficient legal certainty and leaves too wide a scope for divergence of national laws and jurisprudence which would hinder cross-border trade. So additional requirements should be applied to comparative advertising.


� Directive 84/450/EEC concerning misleading advertising


� Pursuant to Article 3(a)(1) of the Directive, comparative advertising shall, as far as the comparison is concerned, be permitted when the following conditions are met:


(a) 	it is not misleading;


(b) 	it compares goods or services meeting the same needs or intended for the same purpose;


(c) 	it objectively compares one or more material, relevant, verifiable and representative features of those goods and services, which may include price;


(d) 	it does not create confusion in the market place between the advertiser and a competitor or between the advertiser’s trade marks, trade names, other distinguishing marks, goods or services and those of a competitor;


(e) 	it does not discredit or denigrate the trade marks, trade names, other distinguishing marks, goods, services, activities, or circumstances of a competitor;


(f) 	for products with a designation of origin, it relates in each case to products with the same designation;


(g) 	it does not take unfair advantage of the reputation of a trade mark, trade name or other distinguishing marks of a competitor or of the designation of origin of competing products;


(h) 	it does not present goods or services as imitations or replicas of goods or services bearing a protected trade mark or trade name, and 


(i) 	any comparison referring to a special offer shall indicate in a clear and unequivocal way the date on which the offer ends or, where appropriate, that the special offer is subject to the availability of the goods and services, and, where the special offer has not yet begun, the date of the start of the period during which the special price or other specific conditions shall apply.


� In the United Kingdom, the rules on comparative advertising are a mixture of statutory law and case law.


� Case C-44/01, Pippig, para 44


� In other countries (the Netherlands) there are only such product or service specific requirements that often include an obligation to provide certain information but these would apply to all advertising.


� It shall be noted that in the UK, it is a criminal offence for anyone to issue an advertisement which suggests that the effects of a particular medicinal product intended for human use are better than, or equivalent to those of an identifiable treatment or medicinal product. 


� Generally, the self-regulatory rules are only binding for the members of each association. In some cases membership is compulsory for professionals (i.e., for lawyers, in the corresponding Bar Association).


� Case T-144/99


� Period 1990-2001. is analysed by Imre Vörös. Mistakes of Hungarian legislation are criticised by the author. Vörös Imre: Reklámszabályok a versenytörvényben, Jogtudományi Közlöny 1997. 11. 461. p


� Act No. LVIII of 1997


� Act LVII of 1996 – on the Prohibition of Unfair and Restrictive Market Practices Act LVII of 1996 – on the Prohibition of Unfair and Restrictive Market Practices


� For examle: ‘Auchan is the cheapest – Tesco is the most expensive’ Vj-209/2000


� Art. 5 (13) of the Hungarian Code of Advertisement-Ethics is very brief and it provides that: “The data offered in comparative advertisements must be impartial and suitable to be proved with an unambiguous and professional examination.”


� Kardos Lea – Suhajda Zsuzsanna: Reklámjogi és reklámetikai kézikönyv, Közgazdasági és Jogi Kiadó Budapest. 1998, Kaszainé dr Mezey Katalin: Fogyasztói jogok HVGOrac Lap- és Könvykiadó Budapest 1998., Miklóssy Sándor Zoltán: Reklámtörvény  komoly szigorítások Cég és Jog 2001/3., Németh György: A reklám és a versenytörvény Collega 1998/1., Sándor István: A magyar fogyasztóvédelmi jog, UNIÓ Kiadó, Budapest 2003. 172-175 p.


� Outside of comparative advertising requirements listed in Directive have no real legal importance.


� Hungarian definition of comparative advertisin is in 3.


� Howard Johnson: New EU directive on comparative advertising


Tolley’s Communications Law Vol 3 Number 2 1998. 66. p


� In an Austrian comparative TV advertisements advertiser shows the entrance of the building , where was the set of its competitor. (Hartlauer Case C-44/01, see it detailed way in World Trademark Law Report, 19 of June, 2003., or in article of  Sándor Vida on comparative advertisements.)


� C-112/99, Toshiba, para 31.


� As such, in Austria. Further, if an undertaking has a dominant position in the market, Belgian jurisprudence considers the comparative advertising as a comparison with such dominant undertaking.


� This is the so-called “instead of” price comparisons. The classic pattern is to say “instead of” and cross out a higher price.


� Under Austrian law abstract comparison is outside the scope of the definition of comparative advertisements.


� System comparison are considered by Austrian court pratice as abstract comparative advertising because the system comparisons usually do not refer to an identifiable competitor or product.


� Under Swiss law, comparative advertising may refer to an indeterminate number of competitors. Pursuant to UK case law, regarding implied references to a competitor, case law suggests that where an expression is such that it can only be construed as referring to one competitor, that is likely to amount to identifying that one competitor.


� Generally, it is not allowed to publish product tests which are not true and therefore appropriate to mislead the public. Publication is appropriate, provided that publication would not result in the breach of some other legal obligation or liability, e.g. breach of copyright, breach of confidentiality, etc. 


� In Switzerland test comparisons are allowed to the same extent as comparative advertising is admissible. The Swiss statutory law does not contain a definition of comparative advertising, and the jurisdiction limited itself to a very superficial attempt at defining it: comparative advertising refers to competitors. Thus, the notion of comparative advertising is construed broadly, and entails - contrary to EU law - comparative tests made by third parties.


� The Austrian Supreme Court has ruled that the publication of a test result by a consumer protection organization was not an act of competition because there were no competitive interests.


� However, Belgian law prohibits the reference to comparative test if such test was carried out by consumers' organization.


� There are different reasons for the need of such consent: (i) copyright law (Germany, The Netherlands), (ii) database law protection on the test results (The Netherlands), (iii) special statutory provision of advertising law requiring such consent (Hungary).


� Howard Johnson: New EU directive on comparative advertising


Tolley’s Communications Law Vol 3 Number 2 1998. 66. p


� Under Swiss law advertising exaggeration, i.e. obtrusive praise that does not make sense, that is recognizable as such and therefore not taken seriously by the public, and obtrusive exaggeration or advertising resorting to value judgment do not fall within the ambit of the rules of comparative advertising. They may however be unlawful if they amount to unnecessary disparagement. This and other national examples were mentioned at LIDC Congress held in Budapest, 2004.


� In particular, they must not be misleading and aggressive tendencies should be avoided as well as global disparagements.


� The rules on comparative advertising will indeed apply to advertisements claiming superiority or uniqueness if there are only very few competitors and it is clear who is affected by a statement. For example, the Austrian Supreme Court came to this conclusion in a case where the advertiser of a newspaper claimed to be “faster and more current” and there was only one competing newspaper in the relevant market. On the other hand, in France, the use of the slogan “No. 1 of newspaper advertisements” was not considered as a comparative advertisement since the slogan did not refer, directly or indirectly, to any competitor newspaper. However, the slogan was considered to be unfair.


� C-112/99, Toshiba, para 31


� Press Law and Practice – A Comparative Study of Press Freedom in European and Other Democracies


Published by United Nations Educational, Scientific and Cultural Organisation, London 1993.


� Kaszainé dr Mezei Katalin: Fogyasztói jogok, HvgOrac Lap- és Könyvkiadó Budapest 1998. 139. p





� Some examples from the Hungarian legal practice on advertising: Copies having lower quality than the original / LEGO bricks/ advertised as “compatibles“ (Supreme Court, BH 1995/7/394). In the procedures CILLIT Cream (Metropolitan Court No. 2.K.30 624/2003) and CIF CREAM (Competition Council, No. 156/2002) comparative advertisements relating to liquid souring products were engaged as a result of a “war of advertisements” between owners of the two products. The distributor of the CILLIT product was condemned for lack of sufficient information in the TV advertisements, since he simply stated the superiority of his product, but the properties of the product were fully explained only in the instructions for use. The distributor of the CIF product was condemned for stating in TV advertisements that his product is better then CILLIT, as the latter harms objects in the kitchen and the bathroom. In the SENSATIONALE case, prices of imitating products (perfumes) were compared to those of famous branded products, without informing the consumers on the inferior quality of the former (Supreme Court, VFÉ 1995, 82). In the SENSATIONALE case the courts indirectly protected the reputed mark CHANEL too, not only the consumers.


� Author is Kinga Pázmándi in Competition law audited by Tamás Sárközy, HVGOrac Lap- és Könvykiadó, Budapest 2001. 517 p


� Sec. 7/C of Act LVIII of 1997 on economic advertising activity


� Pribula 93 p


� As I have mentioned in 3.2.1. connected to so-called polarized and unpolarized advertising ’specific competitor(s) are identifiable’.


� DANONE kefir was advertised as “the best” - Metropolitan Court,VFÉ 1996, 354; 


� DREHER beer was advertised as “No. I.” - Competition Council,VFÉ 1995, 194


� Considered as an advertisement containing a comparison, the competition authority found the slogan ‘it removes easily the stain and scale which other products leave’ misleading because the product – according to the instruction of use - could not be used on all surfaces in the bathroom and kitchen.


� The ‘most …’ phrase means generally more than evidenced by advertiser. F.e. Vj-217/2000


� Competition Council, No. 4/2003


� The referred cases are available on the Home page of the Competition Office under www.gv The referred cases are available on the Home page of the Competition Office under www.gvh.hu.h.hu.


� COM (2003) 356 final, 2003/0134 (COD)


� Rodger, Berry – MacCulloch, Angus: Competition Law and Policy in the European Community and United Kingdom, Cavendish Publishing Limited, London Sidney 1999.






